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 1.  TIME:  9:00   CASE#: MSC14-01619 
CASE NAME: HAROLD NAGAN VS. PATRICK RILEY 
HEARING ON MOTION TO/FOR QUASH RILEY'S DEPO SUBPOENAS FOR PER 
APP, ORAL FILED BY DIANA BROOKS WEISS 
* TENTATIVE RULING: * 
 
Dropped at the request of the moving party on June 5, 2017. 

  

  
 2.  TIME:  9:00   CASE#: MSC14-01619 
CASE NAME: HAROLD NAGAN VS. PATRICK RILEY 
HEARING ON MOTION TO/FOR LEAVE TO FILE 2ND AMENDED 
CROSS-COMPLAINT FILED BY NATALIE RILEY, PATRICK RILEY 
* TENTATIVE RULING: * 
 
 

Cross-Complainant Patrick Riley’s motion for leave to file a second amended cross-

complaint is granted. Cross-Complainant shall file and serve the proposed second amended 

cross-complaint by June 19, 2017.  

Cross-Complainant Riley seeks leave to file an amended cross-complaint under Code of 

Civil Procedure §426.50, which applies to compulsory cross-complaints. Diana Weiss’ 

opposition does not address California law, let alone Code of Civil Procedure § 426.50 and 

corresponding case law, instead relying on various federal cases. Given that this is a procedural 

issue governed by state statute and binding state-court precedent, the authorities cited by Weiss 

provide little help to the analysis of this issue.   

Riley argues that the second amended cross-complaint includes compulsory cross-

claims because they are all related causes of action. Weiss makes no argument to the contrary. 

A related cause of action is one that “arises out of the same transaction, occurrence, or series of 

transactions or occurrences as the cause of action which the plaintiff alleges in his complaint.” 

(Code of Civil Procedure §426.10.) Here, the new causes of action are related to the sale of the 

property at issue in this case and the events surrounding that sale and subsequent dispute 

between the parties. The Court finds that the new causes of action are related causes of action 

under §426.10 and therefore §426.50 applies.  

Section 426.50 states that “[a] party who fails to plead a cause of action subject to the 

requirements of this article, whether through oversight, inadvertence, mistake, neglect, or other 

cause, may apply to the court for leave to amend his pleading, or to file a cross-complaint, to 

assert such cause at any time during the course of the action. The court, after notice to the 

adverse party, shall grant, upon such terms as may be just to the parties, leave to amend the 

pleading, or to file the cross-complaint, to assert such cause if the party who failed to plead the 
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cause acted in good faith. This subdivision shall be liberally construed to avoid forfeiture of 

causes of action.”  

Thus, under Code of Civil Procedure § 426.50, “[a] motion to file a cross-complaint at 

any time during the course of the action must be granted unless bad faith of the moving party is 

demonstrated where forfeiture would otherwise result. Factors such as oversight, inadvertence, 

neglect, mistake or other cause, are insufficient grounds to deny the motion unless 

accompanied by bad faith.” (Silver Orgs. v. Frank (1990) 217 Cal.App.3d 94, 99.) Bad faith is 

“not simply bad judgment or negligence, but rather . . . the conscious doing of a wrong because 

of dishonest purpose or moral obliquity; . . . it contemplates a state of mind affirmatively 

operating with furtive design or ill will. [Citation.]” (Id. at p. 100.) 

Courts have stated the test for determining bad faith in several ways. In Silver Orgs. the 

court stated that a motion under 426.50 must be granted unless there is substantial evidence of 

bad faith. (Silver Orgs., supra, 217 Cal.App.3d at p. 99.) In Gherman v. Colburn (1977) 72 

Cal.App.3d 544, 559, the court stated that the trial court has some modicum of discretion in 

determining whether or not a defendant has acted in good faith. Finally, in Foot's Transfer & 

Storage Co. v. Superior Court (1980) 114 Cal.App.3d 897, 902 the court followed Gherman’s 

“modicum of discretion” standard but also stated that “a strong showing of bad faith be made in 

order to support a denial of the right to file a cross-complaint under [425.26].”  

Thus, regardless of the exact standard used, it is clear that there must be strong 

evidence of bad faith by the moving party. The Court has reviewed the evidence submitted by 

the parties, which includes the declarations of Stuart Gross and Davin Bacho. The main 

evidence that could support bad faith is delay of the case, having to conduct additional 

discovery and Riley’s filing and later withdrawal of the involuntary bankruptcy against plaintiff 

and cross-defendant Harold Nagan. These facts are not enough to show that Patrick Riley is 

acting in bad faith by seeking to amend his cross-complaint.  

Although Weiss did not cite to relevant legal authority, she did argue that she will be 

prejudiced by the filing of the second amended cross-complaint. Under Silver Orgs., supra, 217 

Cal.App.3d 94, prejudice is not a matter for the Court to consider when deciding whether or not 

to allow the filing of a cross-complaint under Code of Civil Procedure § 426.50. The Court 

recognizes, however, that at least one court has considered delay with prejudice as evidence of 

bad faith. (See Gherman v. Colburn (1977) 72 Cal.App.3d 544, 559; see also Foot's Transfer & 

Storage Co. v. Superior Court (1980) 114 Cal.App.3d 897, 903 (discussing Gherman).) 

Assuming that the Court should consider prejudice, the explanation of prejudice offered by 

Weiss is insufficient to show bad faith. Weiss argues that she will be prejudiced because 

discovery will be extended and expanded and because she will need to file a demurrer. These 

types of “prejudice” are insufficient to show bad faith in this case.  

Weiss has not shown that the new causes of action in the second amended cross-

complaint are being added to the cross-complaint in bad faith. Therefore, the motion is granted.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   06/12/17 

 
 

- 3 - 

Finally, the Court notes that the moving party failed to comply with California Rules of 

Court, Rule 3.1324(a)(2), (3) and (b). All parties in this case should comply with all applicable 

Rules of Court in the future, including Rule 3.1324.  

 

  

 3.  TIME:  9:00   CASE#: MSC14-01619 
CASE NAME: HAROLD NAGAN VS. PATRICK RILEY 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OR IN ALT SUMMARY 
JUDGMENT FILED BY CHARLES RILEY, NATALIE RILEY, PATRICK RILEY 
* TENTATIVE RULING: * 
 
 Continued to June 26, 2017 at 9:00 a.m. in Department 39 by the Court. 

  

 4.  TIME:  9:00   CASE#: MSC15-01396 
CASE NAME: SINGH VS. INDYMAC BANK 
HEARING ON MOTION TO/FOR ATTORNEY FEES FILED BY SPECIALIZED LOAN 
SERVICING LLC 
* TENTATIVE RULING: * 
 
 Defendant IndyMac Bank (“IndyMac”) moves for attorney fees under Code of Civil Procedure 

section 1717 on the ground that both the Second Deed of Trust and the Promissory Note 

underlying this case provide for an attorney fee award to the prevailing party, and that it is the 

prevailing party by virtue of the fact that plaintiff voluntarily dismissed the complaint. 

Plaintiffs Terjindar Singh, Rejinder Singh, and The Singh Family Properties (“the Singhs”)  

brought this action to quiet title and for declaratory relief, alleging that IndyMac had failed to 

accept their offers to redeem the debt and failed to reconvey the Second Deed of Trust, thus 

creating a cloud on title.  They alleged that they had offered on several occasions to repay the 

entire amount of the debt.  IndyMac answered, denying the material allegations.   

The current loan servicer, Specialized Loan Servicing, Inc. (“Specialized”), also was sued as a 

Doe Defendant, and it answered.  Ultimately, it came to light that while Specialized was the new 

servicer of the loan, it had not been assigned the Second Deed of Trust.  The parties apparently 

dispute whether this means that Specialized could not reconvey.  After discovery, negotiation, 

and mediation, plaintiffs dismissed the entire action, without prejudice, on March 8, 2017.   
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Under Civil Code section 1717(b)(2), where a plaintiff voluntarily dismisses an action, there is no 

prevailing party for purposes of a contractual fee award.  Some case, however, hold that where 

a fee provision is broad enough to cover related tort causes of action, the bar of section (b)(2) 

does not apply.  (Santisas v. Goodin (1998) 17 Cal 4th 599, 617.) 

Assuming, arguendo, that the contract language here is broad enough to cover to tort causes of 
action, the Court then must determine whether the causes of action here sound in contract or in 
tort.  Whether an action is based on contract or tort depends on the nature of the right sued 
upon, not the form of the pleading or the relief demanded.  If based on breach of promise it is 
contractual, if based on breach of a noncontractual duty it is tortious.  (Amtower v. Photon 
Dynamics (2008) 158 Cal.App.4th 1582, 1602. The court should examine the source of the duty 
to determine whether it is contractual or not.  (Kangarlou v. Progressive Title Co., Inc. (2005) 
128 Cal.App.4th 1174, 1179) [reversing denial of attorney’s fees because fiduciary duties arose 
solely due to the contractual relationship of the parties].)  “The phrase ‘action on a contract’ 
includes not only a traditional action for damages for breach of a contract … but also any other 
action that ‘involves’ a contract under which one of the parties would be entitled to recover 
attorney fees if it prevails in the action.”  (Barnhart, Inc. v. CMC Fabricators, Inc. (2012) 211 
Cal.App.4th 230, 240.)  The court should construe the term “on a contract” liberally.  (Id.) 
 

Given that background, it is no surprise that, generally speaking, both quiet title and declaratory 
relief – in the foreclosure context – are actions “on the contract.” (Kachlon v. Markowitz (2008) 
168 Cal.App.4th 316, 347-348.)  This case is no different.  While declaratory relief and quiet title 
are the mechanisms of the action, the underlying duty arises from the contract, not from any 
general duty that these defendants owe plaintiffs. 
 
Accordingly, the Court finds that the provisions of Civil Code section 1717(b)(2) apply here, and 
therefore the filing of a voluntary dismissal precludes finding that either party was the prevailing 
party for purposes of the contractual attorney fee claim.  The motion for attorney fees is denied. 
 
The rule is different with respect to statutory costs, however.  (See Code of Civil Procedure § 
1032(a)(4); Cano v. Glover (2006) 143 Cal.App.4th 326, 331 [defendant entitled to costs whether 
dismissal is voluntary or ordered].)   IndyMac points out that it previously filed a memorandum of 
costs, which was rejected by the clerk.  IndyMac is directed to refile its memorandum of costs 
within fifteen days after entry of this order.  The Clerk is directed to accept it. 
 

  

 5.  TIME:  9:00   CASE#: MSC15-01946 
CASE NAME: ALEXANDER VS. GIRME 
HEARING ON MOTION TO/FOR ORDER DISMISSING PLTF'S COMPLAINT FILED 
BY HABTEZGI G GIRME 
* TENTATIVE RULING: * 
 
Defendant Hebtezgi Girme’s motion to dismiss and for sanctions is granted.  The Court 

previously ordered Plaintiff to appear for her deposition, based on substantial evidence that she 

had failed to cooperate in the discovery process, without justification.  No opposition to that 

motion was filed.  Plaintiff then failed to comply with the order to appear, again without 
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justification.  Again, there is no opposition to this motion.  The Court also notes that it granted 

Plaintiff’s counsel’s motion to withdraw, based on plaintiff’s failure to cooperate with her own 

attorney.  (The Court notes that this motion was served before plaintiff’s counsel’s motion to 

withdraw was granted, thus service was proper.)  While a terminating sanction is entered as a 

last resort, in this case, the Court has attempted lesser measures, which have been 

unsuccessful.  (CCP § 2025.450(h); Ruvalcaba v. Government Employees Insurance Co.  

(1990) 222 Cal.App.3d 1579, 1581.)  The amount of fees requested in the motion are 

reasonable given the circumstances of the case. i.e., $532.50.  This is in addition to the 

sanctions previously awarded by the Court.  

 

  

 6.  TIME:  9:00   CASE#: MSC16-01111 
CASE NAME: CANO VS. V. A. ANDERSON 
HEARING ON MOTION TO/FOR APPROVAL OF PAGA SETTLEMENT FILED BY 
KAREN CANO 
* TENTATIVE RULING: * 
 
The motion to approve the settlement is denied without prejudice. 
 
Labor Code section 2699(l)(2) provides: 
 

The superior court shall review and approve any settlement of any civil action 
filed pursuant to [PAGA]. The proposed settlement shall be submitted to [the 
LWDA] at the same time that it is submitted to the court. 

 
From Exhibit 3 to Ms. McQuaid’s declaration, the Court can see that the settlement was 
submitted to the LWDA, as the statute requires. However, the settlement has not been 
submitted to the Court, as the statute requires. It is true that the moving papers describe certain 
aspects of the settlement, but the statute requires more than a description of the settlement. It 
requires the settlement to be “submitted to the court” so that the court can “review and approve” 
the settlement. 
 
If the parties wish the Court to review and approve the settlement in this case, they shall serve 
and file a supplemental declaration of counsel, attaching as an exhibit the full and complete 
settlement agreement. The Court notes that the moving papers indicate that the parties have 
agreed to keep the settlement agreement confidential. If the parties wish to lodge the 
supplemental declaration and/or settlement agreement conditionally under seal, they may do so, 
pursuant to all the requirements of Rule of Court 2.550 et seq. 
 
The Court notes here that it has some doubt that the settlement agreement can properly be 
sealed under Rule of Court 2.551. For example, it is noteworthy that the true party plaintiff in a 
PAGA action is the State of California. See generally Iskanian v. CLS Transportation Los 
Angeles LLC (2014) 59 Cal.4th 348, 380 (“employee plaintiff suing under the PAGA does so as 
the proxy or agent of the state’s labor law enforcement agencies”) (quotation and citation 
omitted). The application suggests that “the parties” have agreed to keep the terms of the 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   06/12/17 

 
 

- 6 - 

settlement confidential. There is nothing to suggest that any government agency has agreed to 
keep the settlement or any of its terms confidential. Further, given that the settlement is required 
by law to be submitted to the LWDA, and indeed already has been submitted to the LWDA, it is 
difficult to see a reason to conceal the details of the settlement when the settlement already has 
been shared with a government agency that presumably was not a party to the settlement 
negotiations and would have no independent knowledge of the settlement terms.  
 
The supplemental declaration must be filed and served on or before June 15, 2017. The Court 
continues this matter to June 26, 2017. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-00186 
CASE NAME: JENKINS VS. GARDNER 
HEARING ON DEMURRER TO COMPLAINT of JENKINS FILED BY GERALDINE 
GARDNER 
* TENTATIVE RULING: * 
 
Defendant’s demurrer, on the grounds stated, is overruled.  Defendant shall file and serve her 

answer on or before June 22, 2017.  

 

  

 8.  TIME:  9:00   CASE#: MSL16-02067 
CASE NAME: DISCOVER BANK VS. DAVID 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 

Withdrawn at the request of the moving party. 

  

 9.  TIME:  9:00   CASE#: MSL16-02096 
CASE NAME: DISCOVER BANK VS. MOFFETT 
HEARING ON MOTION TO/FOR ENTER JUDGMENT FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
 The motion is granted.  The moving papers properly set forth the stipulation and non-
compliance.  No opposition has been received. 
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10.  TIME:  9:00   CASE#: MSL16-02307 
CASE NAME: AMERICAN EXPRESS VS. WILSON 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY AMERICAN EXPRESS 
CENTURION BANK 
* TENTATIVE RULING: * 
 
  Plaintiff American Express Centurion Bank moves for summary judgment, based on the 

Declaration of Raquel Hernandez, Assistant Custodian of records.  The declaration competently 

sets forth the authenticity of the records, the terms of the contract, and the payment history.  

The Statement of Undisputed Facts sets forth the necessary facts.  There is no opposition.  The 

motion is granted. 

 

  

11.  TIME: 10:00   CASE#: MSL16-01676 
CASE NAME: B OF A VS. NOSTRATIS 
COURT TRIAL - SHORT 1 HR. CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
 Tentative ruling procedure does not apply. 

  

12.  TIME:  1:30   CASE#: MSC16-00436 
CASE NAME: NATIONAL COLLEGIATE VS MCCORNE 
COURT TRIAL - 2 HR. SHORT CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply. 

 


